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Rental properties pose serious issues for municipalities, including sanitation and safety concerns.  A major barrier to effectively addressing these concerns is the lack of access to the interiors of rental properties.  Municipal officials are frequently faced with problem landlords who either cannot be contacted to obtain access to the property or who refuse to allow local government officials to inspect their rental properties.  Because the United States Constitution’s Fourth Amendment protects individuals from unreasonable searches and seizures, public officials are limited in when and how they may gain access to private property.


For Example, in October 2004, when a number of Georgetown University students died in a fatal fire due to a number of significant housing violations found at the premises shortly thereafter, District of Columbia city officials stated that they attempted to do comprehensive inspections in those houses where they had positively identified student housing units.  However, uncooperative landlords and students refused to allow the inspectors onto the properties and thwarted the City’s efforts.  The Director of the District of Columbia Department of Consumer and Regulatory Affairs said, “There’s no legal requirement that they [the landlords and student occupants] have to let us in.  It makes it virtually impossible to ensure the students’ safety.”  Mr. William Starrel, a Georgetown advisory neighborhood commissioner, and others in the Georgetown neighborhoods have said that District of Columbia officials are handcuffed in their regulation efforts to provide adequate safety protection through comprehensive property inspections because District of Columbia Housing Inspectors are often barred from entering houses occupied by local students who have been advised by their landlords to turn away inspectors.

In addition, because obtaining a search warrant requires some effort and time on the part of municipal officials, local governments frequently try to implement creative programs to gain access to the problem properties.  One program that municipalities frequently try to implement is the “rental inspection” program, which requires landlords to obtain a health/safety inspection before renting or re-renting any of their residential units.  However, these administrative inspection programs typically run afoul of both the State and U.S. constitutional protections against unreasonable searches and seizures.


The seminal cases in the District of Columbia on the issue of administrative inspections actually deal with the District of Columbia’s municipal licensing program.  In the case of John D. Neuman Properties, Inc. v. District of Columbia Board of Appeals and Review (D.C. App. 268 A.2d 605 (1970)), the city regulations prohibited anyone from renting or re-renting residential property without first obtaining a license to operate a multi-dwelling structure such as an apartment house.  To obtain a license, the landlord had to allow the Director of Licenses and Inspections, or his duly authorized designee, to inspect the premises to determine that the property “preserved the minimum standards of repair, sanitation, and occupancy.”
  Although the District of Columbia Court of Appeals ruling in this case does not directly authorize warrant less searches nor decides the question of the extent to which a landlord possesses a protected Fourth Amendment interest by virtue of a property right in a premises, the Court held that in applying for an apartment house license, the landlord “is taken to have consented to the inspection made mandatory under the DC Code § 47-2802.”
  Accordingly, without the property owner’s implied consent, housing code enforcement officials must obtain a search warrant to inspect residential rental properties.


In Virginia, the seminal case on the issue of administrative searches or inspections deals with the Virginia Department of Labor and Industry’s safety inspection program of commercial properties.  In the case of Mosher Steel v. Teig (229 Va. 95; 327 S.E.2d 87 (1985)), the compliance officers of the Virginia Department of Labor and Industry sought to conduct a safety inspection of the corporation’s manufacturing plant with a warrant based on the affidavits of two of the Department’s officers stating that an inspection is legally justified to abide by the Commonwealth’s safety inspection program.  In order to allow the company to continue its operations, the Commonwealth indicated that the corporation had to allow the compliance officers of the Virginia Department of Labor and Industry authorization to inspect the premises to determine “whether the facility is being operated in compliance with the occupational safety and health laws of the Commonwealth of Virginia under the Virginia Code §§ 40.1-1, et seq.”

The Supreme Court of Virginia also did not directly address warrant less searches nor did it decide whether a warrant would be required for such an administrative search as discussed in this case because the Commonwealth immediately applied ex parte and received a warrant from the trial court after the company’s employees refused to allow an inspection to made without a valid search warrant.  However, the Court did state “that administrative searches of private residences and commercial enterprises must be made pursuant to warrants to avoid being invalidated as ‘unreasonable’ under the Fourth Amendment [of the United States Constitution].  Because administrative searches are significant intrusions on interests protected by the Fourth Amendment, they may be conducted only where justified by probable cause.”
  In fact, the Supreme Court of Virginia goes even further to state that a “general inspection warrant” is uncomfortably close to the kind of warrant proscribed by the Virginia Bill of Rights, Article I, Section 10 of the Virginia Constitution which declares “[t]hat general warrants, whereby an officer or messenger may be commanded to search suspected places without evidence of a fact committed, or to seize any person or persons not named, or whose offense is not particularly described and supported by evidence, are grievous and oppressive, and ought not to be granted” without the specific showing of probable cause as determined by a neutral and impartial judicial officer.  Accordingly, the Supreme Court of Virginia requires that, without the property owner’s consent, implied or otherwise, the Commonwealth’s compliance officers must obtain a search warrant that is based on an informed decision showing the existence of probable cause in order to conduct an inspection of the corporation’s plant and not violate the Fourth Amendment of the U.S. Constitution.


When is a Search Warrant Not Required?


There are basically three situations in which search warrants are not required.  First, government officials do not need a search warrant if the person in control of the property gives his or her permission to the official to enter onto the property.  This includes renters and tenants, who although they do not own the premises, nonetheless have the right to possess and use the property, and thus invite people onto the property.


Second, government officials do not need a search warrant if the property is open to the general public.  In those situations, the property owner or occupant does not have a reasonable expectation of privacy.  For example, although code enforcement officers may not enter into individual apartments without the tenants’ consent, they may enter common areas of a residential building, such as the lobby and common hallways and stairwells, without consent of a search warrant because there is no reasonable expectation of privacy in those common areas.


Finally, government officials do not need a search warrant or consent if there are exigent circumstances that warrant entering onto the property.  This exception should only be used in emergencies, such as situations that pose an imminent danger to the public’s health, safety, and welfare.


Obtaining a Search Warrant


Searches by code enforcement officers to enforce a health or building code are commonly referred to as administrative inspections or searches.  The District of Columbia Superior Court Civil Procedure Rule 204 contains the application procedure for administrative search warrants.
  However, this DC Superior Court Civil Procedure Rule ultimately refers to the DC Code’s Criminal Procedure Laws as the legally binding source for applying administrative search warrants.  As a result, code enforcement officials seeking an administrative search warrant should resort to applicable sections of the Criminal Procedure Law governing application for criminal search warrants.
  Administrative search warrants may be issued by a judge of the Superior Court of the District of Columbia, or of the United States District Court for the District of Columbia, or a United States commissioner or magistrate for the District of Columbia.
  However, in the District of Columbia, only “law enforcement officers” may apply for and execute search warrants.
  Because of the legal complexities involved in obtaining, issuing, and executing search warrants, a municipality will consult with its attorney before commencing the process of applying for an administrative search warrant.


Administrative search warrants differ from criminal search warrants in that the standard of proof necessary to obtain an administrative search warrant is less stringent than the burden of proof for a criminal search warrant.
  For an administrative search warrant to be issued, the building code enforcement official must demonstrate to the Court probable cause to conduct an inspection, not probable cause that a violation exists.


A Final Word


While this article has focused on search of residential rental and commercial properties, the same principles apply to owner-occupied homes.  Municipalities may not require homeowners to submit to administrative inspections prior to the sale of their homes.  Such a requirement would violate both the United States and common States’ Constitutions prohibitions against unreasonable searches and seizures.
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