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The terrorist attacks on the World Trade Center and Pentagon September 11, 2001 affected many Americans, not the least of which is military personnel.  In addition, the use of military personnel in the war zones of Iraq, Afganistan, and the Middle East has also affected the families of these men and women.  Indeed, the U.S. Department of Defense has authorized activation of up to 50,000 National Guard and Reserve troops, many of whom are renters.  

This national service extends many benefits and burdens to soldiers.  Specifically, reservists are protected from certain legal proceedings while serving on active duty under the Soldiers’and Sailors’ Civil Relief Act.  That Act has been around since 1940, but was amended and expanded in 1991 during the Persian Gulf War (50 U.S.C.  App. §§ 501-591).  The Act temporarily suspends legal proceedings and transactions that may prejudice the civil rights of persons called into active military duty.  Military personnel protected under the Act include all persons on active duty in the armed services, beginning upon induction and ending upon death or discharge.

There are six major points that owners should know about such residents on active military service:

1.
No Eviction From Primary Residence Where Rent is $1,200 or Less.

No eviction can be had against a military person during the period of active military service for any premises with an agreed rent of $1,200 or less per month where the premises is primary dwelling for the wife, children or other dependents of the military person.

2.
Owner Affidavit Required for Entry of Judgment.

An owner seeking eviction at any time is required to submit an affidavit stating that the absent tenant is not a member of the armed services before a judgment can be filed and entered.  It is not necessary, though, for the complainant to obtain certificates from the appropriate Armed Forces authorities stating that the named tenant is not in such armed services since the Act makes no such requirement.  However, the owner’s affidavit must state sufficient facts upon which a reasonably trustworthy conclusion that the tenant is not in the military service could be based, and such certificates from the Armed Forces stating that the named tenant is not in active military service would be prima facie evidence.  Any person who knowingly submits a false affidavit under the penalty of perjury is guilty of a misdemeanor and is punishable by imprisonment not to exceed one year or by fine not to exceed $1,000, or both.

3.
Legal Proceeding Are Only Suspended During Period of Active Military Service.

Legal proceedings against military personnel on active duty are only suspended for the duration of the active military service and three months thereafter.  No fine or penalty can accrue against the military person for not complying with the terms of any lease during the period the obligations under the lease are stayed by the Act.  If a default judgment is entered against a military person on active duty away from home, that military person may apply to have such judgment reopened.  The burden is on the military person to prove:  (i) that he was actually in active military service at the time the judgment was taken and (ii) that he has a meritorious or legal defense which he was prevented from making because of his active military service.  Additionally, if a tenant who is a military person protected under the Act does not personally appear or is not represented by an authorized attorney, the court may appoint an attorney to represent the military person and may require the owner to post a suitable bond to protect the absent military person.

4.
Military Persons Must Be “Materially Affected” By Reason of Military Service.

The Act protects only those military persons “materially affected by reason of [active] military service.”  Thus, the Act does not protect those military persons whose service does not affect their ability to participate in otherwise protected proceedings.

Dependents of military personnel on active duty are entitled to the same benefits that the military person has under the Act upon such dependents’ application to the court.  However, a court can remove that protection if, in the opinion of the court, the ability of such dependents to comply with the terms of a lease obligation has not been materially impaired by the military person’s active duty.

5.
Act Applies Only to Contracts Made Before Military Service.

The Act does not prevent an agreed-upon modification, termination or cancellation of any contract or lease pursuant to a written agreement with the military person executed during or after the period of active military service.  Additionally, the Act does not prevent an owner’s repossession of property which has been received under a lease executed during or after the period of active military service.  Consequently, the Act applies only to contracts entered into prior to active military service.

6.
Military Person May Terminate Lease During Period of Active Military Service.

A tenant who has signed a lease prior to entering military service may terminate that lease by delivering written notice to the owner at any time after the military person’s active military service period has begun.  Termination is effective on the last day of the month following the month in which the military person’s notice is delivered to the owner.  Any prepaid rent from the military person for the period after the effective termination date must be refunded.  

An owner may apply to a court for relief before the termination date.  Any owner who knowingly seizes, holds, or detains the personal effects, clothing, furniture, or other personal property of any military person who has lawfully terminated a lease; or any owner who in any manner interferes with the removal of such personal property from the premises covered by such lease, for the purpose of subjecting any such personal property to a claim for rent accruing after the termination date, will be fined $1,000, or imprisoned for a period not to exceed one year, or both.


In sum, the Act makes evictions and lease terminations more complicated for owners and active military personnel.  However, it allows military personnel to serve without the worry of eviction, and thereby promotes military service.
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